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Abstract:

The problem of incest, including its incidence among Muslim societies, is one of
the major legal cases faced by lawyers in Malaysia. Incest cases are often hidden
because they are considered a disgrace of the family and society that cannot be
forgiven. As a result, justice for the victims is difficult to enforce, and the case
continues to occur because the law is considered not able to ensnare the
perpetrators (deterrence effect). One researcher found that among the causes of
incest is the ignorance of Islamic law in everyday life, especially in applying the
values of "isti'dzan" (asking for permission). The concept of "isti'dzan can keep
the soul and human behavior from falling into social problems. This is because
the private territory (space and time) of family members, who live in the same
house, including their modesty in dressed in the house, has been regulated by
Shari‘a in such a way. This paper is an analysis of the legal philosophy of the
concept of "isti'dzan™ in relation to the incidence of sexual intercourse, and the
possibility of its application among Malaysian Muslim society. This paper
concludes that applying the concept of asking permission to enter the private
territory of family members living in the home is important to maintain the honor
of each family member. This is very likely applied in Malaysian Muslim society
through religious education on "isti'dzan™ in schools or places of worship. With
"isti'dzan" and keeping the modesty at home, it is expected that incidents of sexual
intercourse can be prevented.

Keywords: Islamic permission value, Islamic educational aspect, incest problem

Abstrak:

Permasalahan hubungan seksual sedarah (incest) adalah salah satu kasus hukum
besar yang dihadapi para pengacara di Malaysia, termasuk kejadiannya di
kalangan masyarakat Muslim. Kasus incest sering disembunyikan karena
dianggap hal itu merupakan aib keluarga dan masyarakat yang tidak dapat
diampuni. Akibatnya keadilan bagi para korban sulit ditegakkan, dan kasusnya
terus terjadi karena hukum dianggap tidak bisa menjerat para pelaku (deterrence
effect). Seorang peneliti menemukan bahwa di antara penyebab terjadinya kasus
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incest adalah pengabaian syariat Islam dalam kehidupan sehari-hari, khususnya
dalam menerapkan nilai-nilai “isti ‘dzan”’(meminta izin). Konsep “isti’dzan dapat
menjaga jiwa dan tingkah laku manusia dari terjerumusnya kepada
permasalahan sosial. Ini karena wilayah privat (ruang dan waktu) anggota
keluarga yang hidup serumah, termasuk kesopanan dalam berpakaian dalam
rumah, telah diatur oleh syariat Islam sedemikan rupa. Tulisan ini adalah
analisis filsafat hukum terhadap konsep “isti’dzan” dalam kaitannya dengan
kejadian hubungan seksual sedarah, dan kemungkinan penerapannya di kalangan
masyarakat Muslim Malaysia. Tulisan ini menyimpulkan bahwa penerapan
konsep meminta izin untuk memasuki wilayah privat anggota keluarga yang hidup
serumah adalah penting untuk memelihara kehormatan setiap anggota keluarga.
Hal ini sangat mungkin diterapkan di masyarakat Muslim Malaysia melalui
pendidikan agama tentang “isti’dzan” di sekolah-sekolah atau tempat mengaji.
Dengan “isti’dzan” dan menjaga batas-batas kesopanan di rumah diharapkan
kejadian hubungan seksual sedarah bisa dicegah.

Kata kunci: Konsep perizinan Islam, aspek pendidikan keislaman, hubungan
sedarah
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2nd ed., vol. 6 (Riyad: Dar al-Salam lin Nasyr wa al-Tawz1’, 2000), 83.
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° Muhammad Ali Al-Shabiini, Shofwatu Al-T: afasir, vol. 2 (Mesir: Dar al-Shobiini 1i al-
Thiba’ah wa al-Tawzi’, 1997), 318.
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6 (Beirut: Dar al-Kutub al-‘Ilmiyyah, 2004), 199.

12 Al-Shabini, Tafsir Ayat Al-Ahkam, 2:205.

3 Muhammad Mutawalli Al-Sya’rawiy, Tafsir Al-Sya rawr, vol. 17 (Mathabi’ Akhbar al-
Yaum, 1997).

¥ Muhammad Ali Al-Siyasi, Tafsir Ayat Al-Ahkam (al-Maktabah al-“Ashriyah li al-
Thiba”ah wa an-Nasyr, 2002), 608.

5 Ibid., 606.
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" Mohd Yusof et al., “Social Stigma of Incest in Malaysia,” International Academic
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%0 Salina Nen and Al, “A Case Study of Father-Daughter Incest: Understanding Victim’s
Experience,” Journal of Social Sciences and Humanities 7, no. 1 (April 2012): 46-58.
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